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If the father declared himself a trustee of part of his claim 
against the bank in favor of his daughter, equity would enforce 
the trust, and it is worthy of notice that this method has the net 
force and effect of a gift. What magic, however, is there in 
this declaration of trust that gives the beneficiary a better right 
than in the case where there is an unequivocal intention of making 
a gift and, pursuant to that intention, a check is executed and 
delivered with the purpose of passing a present interest, just as 
if so much money was actually delivered? The moment it is 
conceded that a present interest can be transferred by the delivery 
of a check, the death of the donor can have no more effect on 
this gift than in the case of the declaration of trust. 15 

M. H. L. 



ARE SECONDARY CONTRACTUAL OBLIGATIONS GOVERNED BY THE 
LAW OF THE CONTRACT? 

A contract was made in Mexico for the shipment of goods 
thence to New York. By the Mexican law rights of action under 
such contracts are extinguished six months after completion of 
the carriage. Action was brought in New York after the lapse 
of such period. Held, that the New York law, and not that of 
Mexico, governed as to the survival of the right of action. 1 

Such a limitation is universally held to destroy the right, and 
not merely, as a matter of procedure, to bar the remedy. 2 The 
law of the forum, as such, has therefore no application to the 
case. By the decisive weight of authority, a contract of carriage 
contemplating performance in more than one jurisdiction, is gov- 
erned, as to its primary obligation, by the law of the place of 
making. 3 The principal case must therefore be taken as deciding 
that secondary contractural obligations are governed by the law 
of the place of breach as such, and not by the "proper law of 
the contract." 

If the "law of the contract" be taken in the sense of the law 
creating the primary obligations, it is impossible to conceive how 

"May v. Jones, 87 Iowa 188. 

1 N. Y. & Cuba Mail S. S. Co. v. Maldonado & Co., 225 Fed., 353. 
Rogers, J. dissenting. 

" Neganbauer v. Ry., 92 Minn. 184; Baker v. Stonebraker's Adm'r., 
36 Mo. 338. 

'Liverpool Steam Co. v. Phoenix Ins. Co., 129 U. S. 397; Brockway 
v. Am. Express Co., 171 Mass. 158. Contra, Barter v. Wheeler, 49 N. H. 9. 

11 
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that law can give legal effect to the acts of the parties without 
simultaneously creating the secondary legal relation. Without 
the latter no contract is formed, for without them the so-called 
primary obligation would be undistinguishable from purely moral 
duties. Both classes of obligations, therefore, clearly originate 
from the same law. 4 

By what law, then, should the secondary obligation be con- 
strued? In the absence of an actual or presumed intention of 
the parties to the contrary, no other law than that which creates 
the duties, primary and secondary, can be held to determine of 
what they consist. Given, however, a presumed intention of the 
parties in favor of either the law of the place of making or the 
law of the place of performance as decisive of the primary inci- 
dents of a contract, the same presumption ought in reason to be 
extended to the secondary obligation. A very real presumption 
supports the proposition that no party would intend the two 
classes of obligations to be governed by different laws. 5 Parties 
seldom have in mind the distinction between the primary and 
secondary rights and duties. Moreover, sound business con- 
siderations favor a uniformity of rule, as minimizing the field 
of possible misunderstanding and litigation. In addition, grave 
practical difficulties would ensue from a contrary treatment. 
Many contracts, consisting of negative undertakings not localized, 
admit of no predetermination of the place of breach, and con- 
sequently, under the view here criticized, of the nature of the 
secondary obligation. Still others, consisting of affirmative 
undertakings not localized, would admit of no localization of the 
breach even after occurrence. 

We must conclude that the secondary obligation of a contract 
should be governed either by the lex loci contractus or by the 
lex loci solutionis, according as the former or the latter governs 
the primary obligation. 

Several direct decisions support these contentions. 6 In numer- 
ous other cases where the law of the contract in fact coincided 
with the law of the place of breach the same rule of decision was 

'See Pritchard v. Norton, 102 U. S. 124, 129; Atwood v. Walker, 179 
Mass. 514, 518-9- 

"For a recognition of this presumption see cases cited in re 2 supra. 

'Davis v. Mills, 194 U. S. 451, 454 (survival of right of action gov- 
erned by law of place of making); Ry. Co. v. Gebhard, 109 U. S. 527 
(discharge) ; Morgan v. Ry. Co. 2 Woods (Circuit) 244 (right to 
rescind). 
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followed. 7 "Whatever goes to the substance of the obligation 
and affects the rights of the parties, as growing out of the con- 
tract itself, or inhering in it, or attaching to it, is governed by 
the law of the contract." 8 "All the incidents pertaining to the 
validity and construction (of contracts) . . . and the rule of 
damages for failure to perform such contract, will be governed by 
the lex loci contractus." 9 "The general rule as to the law which 
governs a contract is that the law of the country either where 
the contract was made, or where it is to be so performed that it 
must be considered to be a contract of that country, is the law 
which governs such a contract; not merely with regard to its 
construction but with regard to all the conditions applicable to 
it as a contract. I say 'applicable to it as a contract' to exclude 
mere matters of procedure which do not affect the contract as 
such, but relate merely to the procedure of the court in which 
litigation may take place upon the contract." 10 

A few judicial utterances support the principal cases. 11 All, 
however, have reference to damages for the non-payment of 
negotiable instruments, a class of cases in which the law of the 
place of performance is generally held to control the construction 
of the primary obligation itself. 

Both on principle and on authority, therefore, the same law 
should be held to govern "(1) as to the primary obligation of 
the contract, (2) as to the secondary obligation of the contract, 
(3) and as to the discharge of the secondary obligation." 12 

C. R. W. 

* Pritchard v. Norton, supra; Atwood v. Walker, supra; Gibbs v. 
Societe Indusirielle, 22 Q. B. D. 399, 405 ; Coghlan v. Ry. Co., 142 U. S. 
loi, no ff.; Slater v. Ry. Co., 194 U. S. 120, 126; Ry. Co. v. Bab- 
cock, 31 Minn. 11, 13; Meyer v. Ester, 164 Mass. 457, 465; Greenwald v. 
Raster, 86 Pa. 45, 47; Pecks v. Mayo, 14 Vt. 33, 36; Gibbs v. Fremont, 
9 Ex. 25, 28. 

'Pritchard v. Norton, supra, 129. 

* Atwood v. Walker, supra, 518-9. 

" Gibbs v. Societe Industrielle, supra, 405. 

11 Cooper v. Waldegrave, 2 Beav. 282, 284; Healey v. Gorman, 15 N. J. L. 
328, 329; Ex parte Heidelbach, 2 Low. (U. S. Circuit) 526, 536. See also 
Beale, J. H., in 10 Harv. Law Rev. 168, 171, 173-4, and Summary in 
Cases on Conflict of Laws, III, § 54, §§ 96-97. 

u Prin. case, dissenting opinion of Rogers, Circuit J., 358. 



